UNI TED STATES DI STRI CT COURT

DI STRI CT OF CONNECTI CUT

RENE M PALMA
v. . CIV. NO. 3:00CV1128 (HBF)

PHARMEDI CA COVMUNI CATI ONS, INC:

RULI NG ON DEFENDANT<S POST- TRI AL MOTI ONS

On Novenber 13-15, 2002, a jury trial was held on Rene Pal nas
cl ai ms agai nst her former enployer, Pharnmedi ca Comruni cations, |nc.
Ms. Pal ma brought her case under the Fam |y and Medi cal Leave Act
("FMLA"), alleging that her enploynent was unlawfully term nated in
retaliation for her opposition to Pharmedi cass | eave policy.

At the end of plaintiff« case, defendant noved for judgnment as
a matter of law pursuant to Rule 50(a) of the Federal Rules of Civi
Procedure. The Court reserved deci sion pending conpletion of the
evidence. The Court continued to reserve on the defendant< notion
after the evidence was conpleted and the case was sent to the jury.

On Novenber 15, 2002, the jury returned its verdict, finding in
favor of the plaintiff on her claimthat her fornmer enployer
retaliated against her in violation of the FMLA and awardi ng the
plaintiff $140,000 in conpensatory damages. The issues of |iquidated

danmages and front pay were reserved for the Court to decide.



Def endant renewed its oral notion for judgnent as a matter of |aw
pursuant to Fed. R. Civ. P. 50(a) after the verdict was returned.
Def endant filed notions for judgnent as a matter of |aw
pursuant to Fed. R Civ. P. 50(a) and 50(b) [Doc. #89] and, in the
alternative, for a newtrial under Fed. R Civ. P. 59(a) [Doc. #91-
1], or for a remttitur pursuant to Fed. R Civ. P. 59(e) [Doc. #91-

2].

BACKGROUND

The follow ng facts are essentially undi sputed.

On December 6, 1990, Pharnedica hired Ms. Palma as a
bookkeeper/adm ni strati ve assistant to the business manager of the
accounting departnment in its New Haven office. [Def. Ex. 501]. In
Novenmber 1995, Pharnedica pronoted Ms. Palma to assistant accounting
manager. [Def. Ex. 502]. Between Decenber 1990 and Novenber 1995,
Ms. Pal ma received annual conpensation raises ranging from 7 percent
to 10.5 percent. [Pl. Ex. 1]. In 1997 and 1998, plaintiff received
rai ses of 5.5 percent and 4.75 percent respectively.

On or about May 13, 1997, Ms. Palma requested | eave to care for
her parents, who were ill. At this time, Pharnedica had fewer than
fifty enpl oyees and was not subject to the requirenments of the FM.A
On May 16, 1997, Pharnedica permtted plaintiff to borrow paid

vacation days from her 1998 vacation tinme and permtted her to take a



thirty day unpaid | eave of absence. At the end of her unpaid | eave,
Palma was permtted to borrow an additional five paid vacation days
from her 1998 vacation tine. [Def. Ex. 513].

During Ms. Pal mass tenure at Pharnmedi ca she was never issued any
written warnings regardi ng her work performance.

On or about Septenber 23, 1998, Ms. Pal ma infornmed her
supervi sor Susan Cipollone that she needed gal |l bl adder surgery. Her
surgery was schedul ed for Friday, Novenmber 20, 1998, prior to the
week of the Thanksgi ving holiday. Pharmedica permtted Ms. Palma to
t ake Novenber 24, 25 and 30 and Decenber 1, 1998 as borrowed 1999
pai d vacation days. [Def. Ex. 511]. On Decenber 7, 1998, upon
returning to work, Ms. Pal ma requested perm ssion to work a hal f-day
schedule. Plaintiff provided a doctor<s note, dated Decenber 2,
1998, advising a half-day schedule during recuperation. [Pl. Ex. 6].
Ms. Pal ma worked a hal f-day schedule from Decenmber 7 through 11
1998. She returned to a full-tinme schedule on Decenber 14, 1998.

Ms. Palm was bitten by a dog and was out of work on January 5
and 6, 1999. She returned to work on January 7, 1999, with a
bandaged hand.

On January 22, 1999, Pete Stefanski, Manager of Budgeti ng,

Pur chasi ng and Pl anni ng, discussed the details of Pharnedicacs
reorgani zation with Ms. Palma and i nfornmed her that her enploynent

was term nat ed.



In all other respects the parties disagree on the sufficiency
of the evidence that Ms. Pal mass enpl oyment was unlawfully term nated
in retaliation for her opposition to Pharnmedicats | eave policy.

The Verdi ct

On Novenber 15, 2002, the jury returned a verdict in favor of
plaintiff. The jury found that plaintiff had proven by a
preponderance of the evidence that: (1) Ms. Pal ma opposed a practice
made unl awful by the FMLA; (2) Ms. Palma was subjected to an adverse
enpl oynment action; and (3) a causal connection existed between her
opposition to an unlawful practice at Pharnmedica and the term nation
of her enploynent. The jury further found that Pharnedica did not
prove by a preponderance of the evidence that it would have made the
decision to term nate Ms. Pal na<ss enpl oynent in the absence of any
consi deration of her FMLA protected activity. The jury awarded
plaintiff back pay in the amunt of $115,000 and | ost benefits in the
amount of $25,000. As part of its damages consideration, the jury
found by a preponderance of the evidence that, when Pharnedi ca
di scharged Ms. Palm, it reasonably believed that its actions

conplied with the FMLA. [Doc. #101 at 220-21].

MOTI ON FOR JUDGMVENT AS A MATTER OF LAW

St andard of Law

The standards for granting a Rule 50 notion are well



establi shed. Judgnent as a matter of law is only appropriate where
"there is no legally sufficient evidentiary basis for a reasonable
jury to find for that party on that issue.” Fed. R Civ. P.

50(a) (1). The Court, in ruling on a Rule 50 notion, is "required to
consider the evidence in the light nost favorable to the party

agai nst whom the nmotion is made and to give that party the benefit of
all reasonable inference that the jury m ght have drawn in his favor
fromthe evidence. The court cannot assess the weight of conflicting

evi dence, pass on the credibility of the witnesses, or substitute its

judgment for that of the jury." Smth v. Lightning Bolt Products,

Inc., 861 F.2d 363, 367 (2d Cir. 1988); Gl dieri-Anmbrosini V.

National Realty & Devel opnent Corp., 136 F.3d 276, 289 (2d Cir

1998); Binder v. Long Island Lighting Co., 57 F.3d 193, 198-99 (2d

Cir. 1995). In other words, a notion for judgnent as a matter of
| aw may be granted only when:

(1) there is such a conplete absence of

evi dence supporting the verdict that the jury's
findings could only have been the result of

sheer surm se and conjecture, or

(2) there is such an overwhel m ng anmount of evidence
in favor of the novant that reasonable and fair

nm nded [ persons] could not arrive at a verdict
against [it].

Eagl eston v. Guido, 41 F.3d 865, 875 (2d Cir. 1994) (citation

omtted), cert. denied, 516 U. S. 808 (1995).

"The standard for granting a renewed notion for judgnent as a
matter of |aw under Rule 50(b) is precisely the sane as the standard
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for granting the pre-subm ssion notion." 9A Charles Alan Wight &
Arthur R MIller, Federal Practice and Procedure 82537, p. 335-57
(1995). When an initial notion for judgnent as a matter of |aw under
Rul e 50(a) is not granted, "the court is deenmed to have submtted the
action to the jury subject to a later determ nation of the |egal
guestions raised by the notion." 1d. at 82522, p. 244-46.

Evi dence Viewed In A Light Mdst Favorable to Plaintiff

Viewed in a |ight nost favorable to plaintiff, the evidence at
trial supports the jury<«s verdict as foll ows.

Rene Pal ma<s Testi npny

Ms. Palma testified that she received a raise "every single
year" she was enployed at Pharnmedica. [Doc. #103, Tr. at 28]. In
Novenber 1995, plaintiff was pronoted to Assistant Account Manager
and received a pay increase. 1d. at 29. Tom Guastella, Pharnedicass
Busi ness Manager, authored a meno announci ng Pal ma<s pronotion that
stated, in part, "Rene has over four years experience as an exenplary
Phar medi ca enpl oyee. Her strong deternmination to | earn and succeed
represents the true Pharnedica spirit as exenplified by teamwork
devotion to duty, and enthusiasm These traits will truly serve
Pharmedi ca well as we enter a new and exciting year in 1996. Pl ease
join nme in congratul ating Rene on her well deserved pronotion." [Pl
Ex. 4. M. Palma testified that Guastella did not insist that she

t ake anot her accounting course prior to giving her the pronotion.



[ Doc. #103, Tr. at 28, 34].

In 1996, after Guastella |eft Pharnmedica, Sue Cipollone was
pronmoted to Account Manager and became plaintiff< supervisor. In
January 1997, Cipollone gave plaintiff a witten review of her 1996
job performance. |d. at 39. Cipollone wote, "If | were away for a
week-1 woul d be very confortable that our Dept[artment] would run
snmoot hly and Rene<s ability to handle it would prevail." [Pl. Ex.

12]. Palma received levels 3 ("Fully and Effectively Meets Position
St andards"), 4 ("Exceeds Position Standards"), and 5 ("Qutstanding")
on her performance review. |d. Under the heading, "Obstacles to
Performance" Cipollone stated "The only obstacle is lack of "formal"
accounti ng background. Courses in accounting would enhance her

know edge."” Id. Plaintiff testified that Cipollone did not require
that she take additional accounting courses at that tinme. |d.

In May 1997, plaintiff took a nine week | eave of absence to
care for her parents. [Doc. #103, Tr. at 41-42]. M. Palm testified
t hat she returned to Pharnedica in md-June and received no criticism
for taking leave. 1d. at 42.

On or about Septenber 24, 1998, Ms. Palnma testified that she
spoke to Cipoll one about scheduling gall bl adder surgery and asked if
she could work half days while recuperating fromthe surgery. Palm
also testified that she had several discussions with Pete Stefanski

and Cipollone after her initial request was denied. 1d. at 51, 52



(testifying she requested half days at |east three tinmes), 53
(testifying that, on the day before surgery, her request was again
deni ed by Stefanski and Cipollone), 56 (testifying that she phoned
Ci pollone a few days after the surgery and her request was again
denied). Palnma testified that she agreed to postpone the surgery to
accommodat e Ci pol | one<s vacati on schedul e and schedul ed the surgery
after October, a busy business nonth for Pharnmedica. 1d. at 185.
Plaintiff testified that she spoke to Stefanski "about the half-day
policy, that it had stated in the manual that if it was nedically
necessary that half-days would be allowed-half sick days would be
al l owed. And then he told me that there was a disclainer in the front
of the manual that said that any Pharnmedi ca policy could be changed
at any time by Pharnedica and so that policy was changed." 1d. at
188. On Decenber 2, 1998, plaintiff¢« doctor provided her with a
disability certificate stating, "[t]his is to certify that the above
patient was under ny professional care from Novenber 20, 1998 .
Restrictions: light duty % days for approximately 2 weeks. No lifting
nore than 10 pds.” [Pl. Ex. 6]. Plaintiff testified that she returned
from her doctor< appointnent and,

| said to nyself, "My doctor< telling nme that |

shoul d take a half day - return half days.

They are telling me - Pharnedicas telling me

that | cant. This can be right." So

remenber ed hearing about an FMLA | aw t hat

Senat or Dodd had authored and so | decided to

call the Department of Labor for information

and | did speak with a person there by the nane
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[ Doc.

1998.

ld. at

by the name of Donna OLeary.

#103, Tr. at 57]. Plaintiff returned to work on Decenber

She testified that, upon her return to work,

59.

| then went to Ms. Cipollone, | believe it was
about 9:00 o«lock in the nmorning, and | asked
her if | could possibly work hal f-days for
t hree days that week because | wasnt feeling
well. I knew that by md-day I would need to
probably |l ay down or sonething because | just
di dn<t have ny strength back and | was still
havi ng some di sconfort, and she told ne that I
could not do that. So | then produced this
doctor<«s note fromDr. Ponn and | said to her
"l do have a doctor< note and nmy surgeon
has suggested | work hal f-days - or has said
shoul d work half-days.” And so at that point
she then told nme, "You know what Pete
[ St ef anski] said, Pete has said that you
cannot do that, that it would set a precedent
for the conpany."”

| did tell Ms. Cipollone . . . that | had

call ed the Departnment of Labor and that | had
contacted themto do sone research because

di dn<t know for sure whether | could or not, and
| felt that if nmy doctor had said that | could
that that< inportant and that | should be

all owed to. And so she was surprised. |

remenmber her sitting back in her chair and she
sai d shed have to speak to M. Stefanski about
it.

Plaintiff testified that, when she spoke to Stefanski,

he

i ndi cated that he would need to call Pharnmedi ca«s corporate attorney

to di scuss the matter. | d. At around noon, Stefanski i nformed

plaintiff that the Departnment of Labor was correct and that she was

entitled to take half-days. 1d. Plaintiff testified that Stefanski
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seened "irritated and bothered. . . he wasnt happy that this was
taking place. And then | felt that my having call ed the Departnent of
Labor had upset him" [d. at 59-60.

Plaintiff testified that, thereafter, Ms. Cipollone and M.
St efanski were "cool" toward her, "not as friendly." 1d. at 62. She
further stated that on January 18 or 19, 1999, she overheard a
conversation between Ti mmerman and Stefanski, and heard Ti mrer man say
"get rid of her." [d. at 63. On Friday, January 22, plaintiff<s
enpl oynent was ternminated. Plaintiff testified that Stefanski said
the reason was due to a reorganization in the conpany and that her
position had been elimnated. ld. at 64. Stefanski offered no other
reason for the termnation. [d. He never nentioned anything about
wor k performance, work hours, plaintiff< relationship with Cipoll one
or a failure to take accounting courses, only that the term nati on of
the position was due to the reorganization. 1d. at 64, 188.
Plaintiff testified that she could not renenber Cipollone speaking to
her about arriving at work on time, ld. at 94, 185; she never
received witten criticismfor copying checks, nor did Cipollone
instruct plaintiff that she nust take accounting classes. [Doc. #101,
Tr. at 107-08]. Plaintiff added that she had not heard or read
anyt hi ng about reorganization prior to her dism ssal and that she

| ater | earned she was the only person who |ost her job as a result.

ld. at 65.
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Ann Fl aherty<s Testinony

Ann Fl aherty, a Pharnedi ca Enpl oyee, testified that Sue
Cipollone told her that plaintiff

wanted to come back hal f-days and Susan told
her she coul dnit come back hal f-days and then
[plaintiff] went to Larry, and she had a note
from her doctor, and Larry also said, "No, we
don<t have hal f-days,"” and Susan sai d that

[ Pal ma] was maki ng a good sal ary. She got good
rai ses every year. She should not have
conpl ai ned and shoul d not have questioned Larry
because you just dont question Larry.

| just remenber [Cipollone] saying that Rene
shoul d not have questioned Larry that she had a
good job, she was getting paid a | ot of nopney,
she got substantial raises every year, and she
shoul d not have conpl ai ned or questioned Larry.

[Doc. #103, Tr. at 205-06].
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M chel e O ds< Testi nony

M chele O ds, a part-tinme enployee of Pharnedica, testified
that, after Ms. Pal na<s enpl oynent was term nated, she had a

conversation with Sue Cipollone. Ods testified that Cipollone said

Rene had been let go . . . without getting into
details. She didn tell me a lot of details
about it. It was basically questioning Larrys<s

authority or-and also just that she had certain
situations that Larry did not appreciate.

She had basically said-there was-he had a | ot
of different rule[s], un-tal ked about rules.

THE COURT: Now, the question is "What did she
say to you? What did Ms. Cipollone say to you?

THE W TNESS: That you did not question Larry:<s
aut hority.

[Doc. #103, Tr. at 228-29].

Pet e St ef anski<s Testi mony

In recalling the sequence of events on Decenber 7, Pete
Stefanski testified that

| think when [Ms. Palnma] cane in, she went to
Susan Ci pollone first and had identified that
she had requested to work hal f-days. Then Rene
came to ne and said the sanme thing and ny
initial interpretation of the Famly and

Medi cal Leave Act was that it did not allow for
hal f - day | eaves. Pharnedi ca<s policy was on
vacati on and personal tinme, that we did not
have hal f-day increments. They were taken in
full days.

12



[ Doc. #101, Tr. at 25].

Q On Decenber 7t" and up until that tinme, what

did you think intermttent |eave meant?

A. In regards to the Fam |y and Medi cal Leave Act?

Q Yeah.

A. My interpretation was intermttent was from

time to tinme if soneone would cone back to

wor k, they would be maybe in for a day or have

to take a couple of days off periodically,

coupled with - that was ny interpretation of

intermttent, not increnents of a particular

day.
ld. at 26. Only after Cipollone reported her conversation with the
Departnent of Labor and after Stefanski consulted wi th Pharnmedi ca<s
attorney did Stefanski understand that Palm was entitled to half-day
unpai d | eave per the Fam |y and Medical Leave Act. 1d. at 27.

In 1998, the enpl oyee manual was changed, permtting vacation
and personal time in full-day increnents and no partial day or half-
day increnents. 1d. at 54. Stefanski testified that Larry Ti mrer man
initiated the change. 1d. at 55. Stefanski stated he spoke to
Ci pol | one about Ms. Pal na<s hal f-day request "several” tinmes. |d. at
56. During a neeting with Ms. Palma, Stefanski told plaintiff that
the disclainmer in the manual overrode her request for half-days. 1d.
St ef anski agreed, when asked "So after having brought up this issue
several tinmes when you told her no, you cant work these half-days
repeatedly, you realized that this wasnd correct, that she was

finally allowed to work hal f-days in Decenber; is that right?" 1d.

at 58.

13



St efanski agreed that "it just so happened that [ Ti nmerman]
al so made that decision [to reorganize] the sane nonth that Ms. Pal ma
called the DOL, isn that right, in Decenmber of 1998?" [Doc. #101,

Tr. at 59]. He also agreed that "Nothing was ever put in witing

about this reorganization . . . before Ms. Palm was fired . . . ."1
ld. Indeed, Stefanski agreed that Ms. Palma was the only enployee to
| ose her job as a result of the reorganization. 1d. at 41-42, 59.

He al so agreed that Ms. Palnma<s job duties continued to exist at
Pharmedica. 1d. at 60. Stefanski testified that David Lynch, hired
after Rene Pal ma was di sm ssed from Pharmedi ca, held a higher
position in the accounting departnent and did not assune any of Ms.
Pal ma<s job responsibilities. 1d. at 43. Stefanski stated that the
accounting department consisted of 4 people, including hinself, in
1996. In 2001, when Stefanski |eft Pharnedica, the Accounting
Department had nine or ten enployees. He attributed the increase to
the gromth of the business. 1d. at 49-50. |Indeed, Ms. Nerkowski,
Ms. Parnham and Ms. Gall nick, tenporary enployees hired after M.
Pal ma<s di sm ssal, eventually becanme full-tinme Pharnmedi ca enpl oyees.
ld. at 45-46, 50.

Stefanski testified that, in 1996-97, invoices in the

accounting departnment were going out on time 98 percent of the tine.

The only writing regarding the reorgani zati on of the accounting
departnment was issued three days after Ms. Pal mass enpl oynent was
term nated. [Doc. #101, Tr. at 59].
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Id. at 50-51. This was one of Ms. Palmas job duties. 1d.

He also testified that, as |late as the second half of 1998, he was
assigning project reconciliation work to Ms. Palma. |d. at 51.
Stefanski testified that he never once criticized plaintiff for doing
the work too slowy. Id. at 51. Nor did he put any criticismin
witing. [1d. at 52.

Ci ndy Kane<s Testi mony

Ci ndy Kane, a receptionist at Pharnedica, testified that in her
twel ve years with Pharnmedi ca she has received raises of "roughly
three or four percent."” [Doc. #102, Tr. at 11]. M. Kane wote
plaintiff a |letter on February 5, 1999. M. Kane testified that it
| ooked as though "they were struggling” in accounting after Ms.

Pal ma<s di sm ssal because they were short handed. 1d. at 19, 24.

Ms. Cipollone recalled a conversation with Ms. Kane about a
week after Ms. Pal ma was dism ssed, during which Cipollone said "the
whol e situation was absurd.” 1d. at 171-72. Cipollone explained that
it was absurd that, all of a sudden, using tenporary enpl oyees was
not wor ki ng and she could not get qualified tenporary enpl oyees from
the tenp agency. 1d. at 197.

Sue Ci poll oness Testi nony

Sue Ci pol lone, Accounting Manager at Pharnmedica, testified she

became Ms. Pal ma<s supervisor after Tom Guastell ass enpl oynment was
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term nated and only three weeks after she was hired.? [Doc. #102, Tr.
at 64]. She testified that, in April 1996, she continued keeping a
| og begun by Guastella of Ms. Pal ma<s work habits and tines of
arrival and departure. |d. at 66-69. M. Cipollone testified that
she "let it ride. | did talk to her just generally about her being
late. | thought we were going to work it out . . . | let it ride
because | felt the change in the structure of the organizational
chart with her now reporting to nme was devastating to her, and I

t hought we could work it out and even though she | acked accounti ng
skills, I felt I could help and teach her." 1d. at 70-71.

Cipollone testified that, on Decenber 7, 1998, upon her return
from nmedi cal | eave, Ms. Pal ma asked her to reconsider half-days. 1d.
at 117. M. Palma then provided Cipollone with a doctor<s note, told
her that she had spoken with a woman from the Departnment of Labor and
provi ded Ci pollone with the name and nunber to call. 1d. She
further testified,

It was early. This must have transpired right
at 9:05, 9:00 o«lock. | said, well, 41 find

out right away and |I thanked her and | made the
call to the Departnent of Labor and | was on

2Larry Tinmrerman testified that Sue Cipollone was plaintiffc«s
supervi sor and he assumed she was consulted regardi ng Pete
St ef anski<s recommendation to term nate plaintiff« enploynent. [ Doc.
#101, Tr. at 52, 87-88, 101]. Pete Stefanski testified that Sue
Ci poll one was plaintiff<«s "direct supervisor." [Doc. #101, Tr. at 6].
He stated that he conferred with Cipoll one, when plaintiff was on
medi cal | eave to determ ne whether the departnent could function
wi t hout Palma. [Doc. #101, Tr. at 21-22].
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quite a few m nutes and found out, we were
incorrect. We did make a m stake. W should
have all owed the half-We should allow the half-
days. | felt, after talking to the woman, we
shoul d be doing this and when |I hung up, | did
go in to see ny supervisor and | relayed to him
t he conversation with ny opinion. W have
erred. She has cone in today. She should begin
hal f - days.

Id. at 118. Cipollone testified that she conferred with Pete
Stefanski to relay the conversation and to offer her opinion. [d.
Ci pol l one stated that Stefanski followed up with the conpanys<s
attorney and then told her that Ms. Palma could certainly take half-
days for as long as was nedically necessary. 1d. At around 10:15

a.m, Cipollone stated she apol ogi zed "profusely" to Palma and told

her they had made a m stake, and told plaintiff to take hal f-days "as

necessary" and to take care of herself. [d.
On cross exam nation, Cipollone was asked,

Q M. Cipollone, you just testified that M.
Pal ma was al |l egedly not a good enpl oyee; is
that right?

A. That< correct

Q But you also just testified that she wasn«
term nated for being a bad enpl oyee; is that
ri ght?

A. That< correct.

Q That-Your testinony is that she was only
term nated because of the reorganization; is
that right?

A. That< correct.

Q And you never told her that she was being
term nated for being a poor performer; is that
ri ght?

A. That<s right.

Q O for working-comng in |ate?

17



That< correct.

Or going honme early allegedly?
Correct.

Just reorganization; is that right?
That< correct.

>0 >0 >

[ Doc. #102, Tr. at 140-41]. Ms. Cipollone agreed that the entire tine
she was keeping a log on plaintiff, she continued to give her pay
raises. |d. at 144-45. \hen asked, "when Ms. Kane testified that she
had been given three to four percent raises . . . does that nean that
she was a poorly perform ng enpl oyee? " M. Cipollone responded, "No,
it does not." 1d. at 148. During her deposition in May 2001, Ms.
Cipollone testified that a 5 percent raise was not a poor raise.
Id. at 188.

Cipollone testified that it was her understandi ng that
Stefanski interpreted the half-day policy to nean that no enpl oyee
coul d take hal f-days for nedical or personal reasons. ld. at 159.
Ci pol |l one estimted that Pal ma requested hal f-days about three tines
and Ci pol |l one responded "Rene, we have gone over this and | have
gone-have run it by M. Stefanski. | havent gotten a change of
answer. I<massumng it will remain the sane.” |1d. at 164-65.
Ci pollone told Stefanski that Palma requested that Timrerman be
consulted on her request for hal f-days. However, Cipollone testified
she did not know whet her Stefanski discussed the matter with
Timerman. 1d. at 165.

Ms. Cipollone testified that Pharmedica utilized tenporary

18



enpl oyees in New Haven as far back as 1996. 1d. at 166.

Q So, is it fair to say that the concept of
usi ng tenmps was not hing new at Pharnedi ca?

A. That<s correct.

Q And that had been going on since 1996?

A. Yes

Q And Ms. Pal mats position could have been
out sourced | ong before 1999; isnt that right?
A. Yes.

Q Okay, but it never was; is that right?

A. That<s correct.

ld. Cipollone agreed that she never gave plaintiff any witten
war ni ng that her performance was unacceptable. 1d. at 170.

Q And in fact you were surprised when you
found out that Ms. Palm was being let go; is
that right?

A. | was not part of the decision making, so |
was surprised.

Q If she was such a poor enployee, why were
you surprised that she was being |let go?

A. | was just surprised that a decision had
been made to out source

Q W thout your know edge?

A. Perhaps without my know edge.

Q Isnt it a fact, Ms. Cipollone, you never
recommended that Ms. Palm be term nated; isn«
that right?

A. They never asked ne for ny opinion, correct.
Q But the fact is, you never nade that
recomendati on, did you?

A. No | never did.

Q And you were her supervisor?

A. That< correct.

Q So, as far as you know, the decision to
term nate Ms. Palma came from higher up; isnt
that correct?

A. Yes.
Q Do you know who term nated her enpl oynment?
A. | do not know.

ld. at 170-71.
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Ci pollone testified that when Pal na was on nedi cal | eave
St ef anski spoke to her privately about whether the departnent could
operate without Palma by utilizing tenmporary help. [Doc. #102, Tr. at
124-25]. She agreed it could work. 1d.

Ms. Cipollone testified that Ms. Pal ma<s job duties continued
after her enploynent was termnated. |d. at 172. Her job title was
elimnated, but all her job duties continued to be perforned by
tenporary enployees. Id. at 173. She testified that each tenporary
enpl oyee was naeking twelve to fifteen dollars an hour, 1d. at 175; as
compared to Ms. Pal ma<s hourly wage of approximtely $22 per hour
ld. at 176.

Ri chard Bavasso<s Testi nony

Ri chard Bavasso, Executive Vice-President and Chief Operating
Officer at Pharnmedica, testified that the business was experiencing
100 percent growth annually from 1989 through the present. [Doc.
#102, Tr. at 209]. He described it as a "[v]ery successful conpany
grappling with all the rapid growth issues." 1d. He explained that
Phar medi ca<s growth |l ed the conpany to hire nore enployees "[t]oO
accommodat e i ncreased sal es and to accommpdate the operations
necessary to execute the projects we were selling.” 1d. at 216.

Larry Ti mmerman<s Testi npbny

Larry Timerman testified that, in 1998, Pharmedi ca was grow ng

very rapidly and he agreed with Pete Stefanski that a | ot of work was
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com ng in and accounting was falling behind. [Doc. #101, Tr. at 95].
Ti mrer man agreed he was the person who recommended term nation of
plaintiff« enmploynment and nade the final decision to discharge Ms.
Palma. 1d. at 100. In 1998, the enployee manual was changed,
permtting vacation and personal tinme in full-day increnents and no

partial day or half-day increments. |1d. at 54.3

Di scussi on

Def endant seeks judgnment as a matter of |aw, arguing that
plaintiff failed to present legally sufficient evidence to establish:
(1) that a causal connection existed between her opposition to an
unl awful practice at Pharnmedica and the term nation of her
enpl oynment; and/or (2) that she opposed a practice nade unl awful by
the Fam |y Medical Leave Act (FM.A). "An enpl oyer is prohibited
fromdiscrimnating agai nst enpl oyees . . . who have used FM.A

| eave.” Bond v. Sterling, 77 F. Supp. 2d 300, 302 (N.D.N.Y. 1999)

(quoting King v. Preferred Technical G oup, 166 F.3d 887, 891 (7th

Cir. 1999) (quoting 29 C.F. R 8825.220(c)). "Nor may enpl oyers 'use
the taking of FMLA | eave as a negative factor in enployment
deci sions, such as hiring, promotions or disciplinary actions.” ' 1d.

(quoting Hodgens v. General Dynamics Corp., 144 F.3d 151, 160 (1st

SStefanski testified that Larry Timrerman initiated the change.
ld. at 55.
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Cir. 1998) (quoting 29 C.F.R 8825.220(c)). 1In cases where a
plaintiff has alleged a retaliatory discharge clai munder the FMA,
courts have borrowed the framework enployed in cases brought under

Title VII. See Mann v. Mass. Correa Elec., No. 00 Civ. 3559, 2002

WL 88915, at * 6 (S.D.N. Y. Jan. 23, 2002); Bond, 77 F. Supp. 2d at

303; Belgrave v. City of New York, No. 95 Civ. 1507, 1999 WL 692034,

at * 2 n.38 (E.D.N. Y. Aug. 31, 1999) ("Although the Second Circuit
has not decided the issue, other courts of appeals have held that

FMLA retaliation clainms are covered by the MDonnell Douglas

anal ysi s").
Clainms of retaliation are analyzed according to the

burden-shifting framework laid out in MDonnell Douglas Corp. V.

Green, 411 U.S. 792, 802-05 (1973). See Cosgrove v. Sears, Robuck &

Co., 9 F.3d 1033, 1039 (2d Cir. 1993). The plaintiff nust first
establish a prima facie case of retaliation. If the plaintiff
succeeds in making out a prima facie case, the burden of production
shifts to the defendant to articulate a legitinmate, nonretaliatory
reason for the adverse enploynent action. |If the defendant neets that
burden, the plaintiff has the opportunity to denonstrate that the

def endant's proffered reason was nmerely a pretext for retaliation.

See Quinn v. Geen Tree Credit Corp., 159 F.3d 759, 768 (2d Cir.

1998). A violation may be found if the adverse enploynent action was

based in part on a retaliatory purpose, even if that was not the sole
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moti ve. See Cosgrove, 9 F.3d at 1039; Davis v. State University of

New York, 802 F.2d 638, 642 (2d Cir. 1986); lannone v. Frederic R

Harris, Inc., 941 F. Supp. 403, 410 (S.D.N. Y. 1996). "[When a

retaliation claimgoes to the jury, the jury's task is sinply to
determ ne the ultinmate question of whether the plaintiff net her
burden of proving that the defendant was notivated by prohibited

retaliation." Gordon v. New York City Board of Educ., 232 F.3d 111

116 (2d Cir. 2000) (internal quotation and brackets omtted).
1. Causati on
"First, plaintiff nmust establish a prim facie case of

discrimnation." Reeves v. Sanderson Pl unbing Products, Inc., 530

U.S. 133, 142 (2000). To make out a prim facie case of retaliation,
a plaintiff nmust show. (1) participation in a protected activity;
(2) that the defendant knew of the protected activity; (3) adverse
enpl oynment action; and (4) a causal connection between the protected

activity and the adverse enploynent action. See Gordon, 232 F.3d at

113; Quinn, 159 F.3d at 769. To establish that an activity was
protected, a plaintiff need only prove that she was acting under a
good faith belief that the activity was of the kind covered by the
statute. Cosgrove, 9 F.3d at 1039. "Proof of the causal connection
can be established indirectly by showing that the protected activity

was closely followed in tine by the adverse action.” Manoharan v.

Col unbi a Univ. College of Physicians & Surgeons, 842 F.2d 590, 593
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(2d Cir. 1988); see also Gordon, 232 F.3d at 117.

Def endant chall enges the jury<s finding on the fourth el ement.
According to defendant, there was no causal connection between Sue
Ci pol | oness all eged remarks# and plaintiff<s term nation, because
Ci pol l one had no part in the decision to termnate plaintiff and her
statenent cannot, as a matter of |aw, support a claimfor w ongful
term nation. Even if a decision-mker nade the coments, defendant
contends that no evidence connects the comments to the term nati on,
and that the timng of Cipollone«s statenents does not create or
support an inference of retaliatory term nation. Defendant argues
that plaintiff<« subjective belief as to the reasons for her
term nati on cannot support the verdict.

I n addition, defendant contends that plaintiff did not present
l egally sufficient evidence to establish that she opposed a practice
made unl awful by the FM.A.

It is not disputed that plaintiff availed herself of a right

protected under the FMLA when she requested hal f-day | eave in order

‘Def endant identified the "alleged remark"” as foll ows.

The plaintiff<« w tnesses Ann Fl aherty and
Mchelle Ods testified that they heard

Ci pol l one say "you don¢ mess with Larry," or
"you don<t question Larry," referring to M.
Timerman. This single statenment is the
principal evidentiary basis for the plaintiff«s
claimof retaliatory discharge.

[ Doc. #90 at 15].
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to recuperate from surgery, nor is it disputed that the defendant
knew of the protected activity or that plaintiff was adversely
af fected by an enpl oynment decision--plaintiff« enploynment was
term nated. The question then is whether plaintiff established a
causal connection between the enployee's protected activity and the
adverse enpl oynent actions. Hodgens, 144 F.3d at 161.

The Court concludes that, viewing all the evidence in a |light
nost favorable to plaintiff, she satisfied her burden of establishing

a prima facie case of discrimnation. Defendant can sinply not neet

the standard for the granting of a Rule 50 notion. See Eagl eston v.
Gui do, 41 F.3d at 875.

The jury was entitled to believe the testinony of Ann Fl aherty
and M chele O ds that Cipollone attributed Ms. Pal ma<s term nati on of
enpl oynment to her having chall enged Ti mrer man<s hal f-day policy. Both
Fl aherty and O ds testified that Cipollone said Pal ma should not have
guestioned Ti nmerman. Defendant attenpts to neutralize Flaherty<s
testimony by claimng that Cipollone was not involved in the decision
maki ng process. However, there is sufficient evidence in the record
for the jury to find that Pal ma<s direct supervisor, Cippolone, was
aware of the reason for the decision even if she was not involved in
t he actual decision-nmaking process. Plaintiff argues that Cipoll one<s
remarks are direct evidence of a forbidden aninus: retaliation. "If

the jury believed [Flaherty and O d«s] account[s], it could
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reasonably have found a forbidden notive at work." Rose v. New York

City Bd. of Educ.. C.S.D. #13, 257 F.3d 156, 162 (2d Cir. 2001) (the

enpl oyer<s "all eged statenents to [plaintiff] were not the stray
remar ks of a coll eague but rather were coments made directly to her
on nore than one occasion by her i mediate supervisor, who had
enornous influence in the decision-mking process."). The Court
concurs in Judge Nevas< finding on summary judgnent that Ann

Fl aherty<«s testinony regarding Cipoll ones comment need not be

di sregarded as a stray remark and affirms this Court< ruling In

Li mne on the sane issue. [Doc. #77 at 8-10].

The jury was entitled to infer that Ti mrerman was involved in
the decision to fire Ms. Palm. |Indeed, Stefanski testified that it
was Ti mrer man<s deci si on, though Timrerman denied it, after having
previously admtted it before the Connecticut Comm ssion on Hunman
Ri ghts and Opportunities. Timernman testified that Cipollone was
pl ai ntiff<« supervisor and he assuned she was involved in the
decision to dismss Palma. [Doc. #102, Tr. at 4; video Tr. at 96].
Clearly, the jury was entitled to believe Flaherty and O d<s
testinmony and infer fromall the evidence that retaliation was

involved in the deci sion. See Reeves v. Sanderson Pl unbi ng Products,

Inc., 530 U.S. 133, 135 (2000) (In reviewing all the evidence in the
record on a Rule 50 motion, "the court nust draw all reasonable

inferences in favor of the nonnoving party, and it may not make
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credibility determ nations or weigh the evidence.").

Mor eover, there was testinmony from Stefanski that Timrer man
initiated the change to the 1998 enpl oynent manual prohibiting the
taking of vacation and personal tinme in partial or half-day
increments. [Doc. #101, Tr. at 54-55]. Stefanski testified that he
spoke to Cipoll one about Ms. Pal ma<s hal f-day request "several™
times, and that he told Ms. Palma that the disclainer in the
enpl oyee manual overrode her request for half-days. Id. Cipollone
testified that she understood that Stefanski "interpreted”

"Ti mrer man<s hal f-day policy," but that she understood the policy
cane down from Ti merman. [Doc. #102, Tr. at 159-160]. Pal ma
testified that she asked Cipollone to inform Ti nmerman of her request
to work hal f-days and "she said that she would." [Doc. #103, Tr. at
52] . Timerman agreed he was the person who recommended term nation
of plaintiff« enployment and nmade the final decision to discharge
Ms. Pal ma. [Doc. #101, Tr. at 100]. Significantly, Stefanski agreed
that "it just so happened that [Timerman] al so nmade that deci sion
[to reorgani ze] the sane nonth that Ms. Palma called the [Departnent
of Labor] . . . in Decenmber of 1998." 1d. at 59]. There was no

evi dence that Pal ma chal | enged any ot her Pharnedica policy in 1998.
The jury could reasonably infer fromthe evidence that there was a
causal connection between Ms. Pal mass chal |l enge to Ti nmer man<s hal f -

day policy and her term nation six weeks |ater.
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The | ack of know edge on the part of particular
individual agents is adm ssible as sone

evi dence of a |ack of causal connecti on,
countering plaintiff< circunstantial evidence
of proximty or disparate treatnment. A jury,
however, can find retaliation even if the agent
deni es direct know edge of a plaintiffc<s
protected activities, for exanple, so |long as
the jury finds that the circunstances evidence
knowl edge of the protected activities or the
jury concludes that an agent is acting
explicitly or inmplicit upon the orders of a
superior who has the requisite know edge.

Gordon v. New York City Bd. of Educ., 232 F.3d 111, 117 (2d. Cir.

2000) (enphasis in original, citation omtted).

I n addition, defendant contends that plaintiff did not present
legally sufficient evidence to establish that she opposed a practice
made unl awful by the FMLA. However, the record clearly establishes
that plaintiff repeatedly requested hal f-day |eave from Ci ppol one and
St efanski and then contacted the DOL to ascertain her rights under
the FMLA. She then informed Ci ppolone and Stefanski of her rights
under the FMLA. The Court finds the record contains |legally
sufficient evidence to establish that plaintiff opposed a practice
made unl awful under the FM.A.

Accordingly, plaintiff introduced sufficient evidence for a
jury to conclude that a causal connection existed between the
term nation of her enploynent and protected activity.

2. Pr et ext

Once a prima facie case is established, the burden shifts to
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t he defendant to produce evidence that plaintiff< enploynent was
termnated for a legitimte, nondiscrimnatory reason. Reeves, 530

U S at 142 (citing Texas Dept. of Community Affairs v. Burdine, 450

U S. 248, 254 (1993). "This burden is one of production, not
persuasion; it can involve no credibility assessnment.” 1d. (citation
omtted). Here, plaintiff does not contend that defendant failed to
nmeet its burden of producing a nondiscrimnatory reason for
di scharging plaintiff. Utimtely the "burden of persuading the
trier of fact that the defendant intentionally discrim nated agai nst
the plaintiff remains at all time with the plaintiff.” 1d. at 143
(citation omtted).

"Where a plaintiff provides sufficiently direct evidence of
di scrim natory aninus and al so chall enges all of defendants proffered
notives as pretextual, a jury nmust be instructed, if requested, to
apply the Price Waterhouse burden-shifting analysis if it finds the
enpl oyer was notivated by discrimnatory aninmus but is not fully
persuaded by the plaintiff« clains of pretext." Rose, 257 F.3d at
162. Here the jury was provided with a burden-shifting instruction

[ Doc. #101, Tr. at 207], and a jury interrogatory.>® [Jury Inter. 4].

SJury interrogatory 4 asked:

Di d Pharnedi ca prove by a preponderance of the evidence
that it would have made the decision to term nate Ms.

Pal ma<s enpl oynment in the absence of any consideration of
her FMLA protected activity?

The jury answered "no."
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Def endant does not chall enge the Court< instruction or jury
interrogatory.

Despite the fact that defendant proffered nonretaliatory
justifications for its actions, the jury was entitled to weigh the
evidence, credit the plaintiff<s evidence, and find that Pharnedi cas
expl anation for its actions were pretextual.

I n support of the verdict, plaintiff relies on the foll ow ng

evi dence and testinony.

Ti m ng
It is well established that an inference of retaliation is
properly drawn where an adverse enploynent action closely follows

protected activity. Davis v. State University of New York, 802 F.2d

638, 642 (2d Cir. 1986) (citing Grant v. Bethel hem Steel Corp., 622

F.2d 43, 46 (2d Cir. 1980)). Here, the record reflects that

pl aintiff« successful challenges to the half-day policy, and her
contact with the Departnent of Labor on or before Decenber 7, 1998,
were closely foll owed by her dism ssal on January 22, 1999,

approxi mately six weeks later. The jury was instructed that
"[closeness in time between plaintiff« protected activity and her

di scharge is circunstantial evidence of causal connection, but timng
al one does not establish discrimnatory intent." [Doc. #101, Tr. at

204]. Further, Stefanski agreed, on cross exanm nation, that "it just
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so happened that [Ti mrernman] al so nade that decision [to reorganize]
the same nonth that Ms. Palma called the DOL, isnt that right, in
Decenber 19987?" [Doc. #101, Tr. at 59].

Ti merman<s Testi nony

Plaintiff next points to Tinmerman<s inconsistent testinmony as
central to the jury<s credibility determ nation, justifying an
inference in favor of plaintiff. At trial Tinmerman testified he did
not fire Palma. [Doc. #101, Tr. at 99]. Bef ore the Connecti cut
Comm ssi on on Human Ri ghts and Opportunities, Timrerman admtted
under oath that he made the "final decision" to fire plaintiff and
made the recomendation to fire her. 1d. at 100]. Plaintiff argues,
and the Court agrees, that "[t]he jury was therefore entitled to
di sbelieve his entire testinmony . . . and infer that he was not
telling the truth.” [Doc. #105 at 20]. There was also affirmative
evi dence that Ti merman was the decision-mker, in Stefanskic<s

testi mony. ©

6St ef anski was asked,

Q And your testinmony also has been it was M. Ti mrer man<s
decision to fire Ms. Palma, is that right?
A: It was his final decision.

Q Okay, and it just so happened that he al so nade that
deci sion the same nonth that Ms. Palm called the DQOL,
isnd that right, in Decenber of 19987

A: Yes, that< correct.

[Doc. #101 at 58-59].
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Reor gani zati on and Qut sourci ng

St ef anski agreed that the only Pharnedica enpl oyee to | ose her
job in the reorgani zation was plaintiff. [Doc. #101, Tr. at 59]. He
testified that all of plaintiff< job duties were reassigned to
tenporary enpl oyees, some of whom were eventually hired as full-tine
Phar medi ca enpl oyees. 1d. at 45-46, 50. Even though Pal ma<s job was
el i m nated, the accounting departnment continued to grow and worKk
| oads increased. Stefanski testified that, from 1999 through 2001,

t he accounting department grew from 4 enpl oyees to 9 or 10 enpl oyees.
He attributed the increase in staffing to the phenonmenal growth in
busi ness at Pharmedica. 1d. at 49-50. Indeed, there was no prior
writing indicating that Pharnmedi ca was undergoing a "reorganization"
until after Palma was fired and the conpany announced the hiring of
David Lynch. Def. Ex. 519. It is undisputed that David Lynch did not
assume any of plaintiff« job responsibilities.

Stefanski stated that the plan to hire tenporary enpl oyees as a
strategy for the reorgani zati on of the accounting departnent was not
new. He had not considered outsourcing Ms. Pal ma<s job
responsibilities in 1996 or 1997. He testified that the first
tenporary enployee, Mchele Ods, was hired to assunme the increased
work | oad. [Doc. #101, Tr. at 46-47]. Richard Bavasso testified that,
from 1998 to the present, Pharnedica, a "[v]ery successful conmpany

grappling with all the rapid growth issues,"” had seen 100% growt h per
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year. [Doc. #102, Tr. at 209]. A jury could reasonably have inferred
t hat Pharnedi ca did not have an efficiency problembut rather a
serious | ack of manpower during this growh period. Stefanski
testified that, by March 2001, Ms. Parnham Ms. Gallnick and Ms.

Ner kowski were hired as full-time Pharnedi ca enpl oyees in the
accounting departnment. 1d. at 50. Clearly, defendant< stated
"reorgani zati on" strategy conflicted with the evidence that

Phar medi ca<s growth was outstripping its enployees< ability to keep up

with the workload. But see Sherman v. AI/FOCS, Inc., 113 F. Supp. 2d

65, 71 (D. Mass. 2000) (undisputed testinony that conmpany was in a
financial "free fall" was a legitimte reason for choosing to
elimnate a position, however the conpany "nust still establish a
def ensi bl e basis for selecting plaintiff as the person to
termnate.").

Viewi ng the evidence in a |light nmost favorable to plaintiff,
the jury was entitled to weigh the credibility of the wi tnesses and
to infer that defendant< claimof reorgani zati on of the accounti ng
departnment was pretextual, and that the term nation was notivated by

retaliation. See W ndhamv. Tine Warner, Inc., 275 F.3d 179, 188-189

(2d Cir. 2001); Carlton v. Mystic Transp., Inc., 202 F.3d 129, 136

(2d Cir. 2000) (citing Oxman v. WS-TV, 846 F.2d 448, 453 (7th Gir.

1988) ("Unlike the typical discharge case, an enployer who term nates

enpl oyees pursuant to a [reduction in force] rarely replaces the
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enpl oyees it let go.")).

Job Performance

The Court cannot find, as a matter of |aw, that defendant«s
evi dence about plaintiff<« job performance precluded the jury from
finding that retaliation played a role in the decision to term nate
her enpl oyment. During her enploynent at Pharnedica, plaintiff never
received a negative performance evaluation or witten warning, nor is
there any writing whatsoever criticizing her job performnce,
indicating that, as a reason for her firing, poor job perfornmance was
an afterthought. She received raises every year. Objective evidence
indicates that plaintiff was perform ng her job adequately.

Revi ewi ng the record in the light nost favorable to plaintiff,
and drawi ng inference in her favor as | nust, the Court finds that
adequat e evidence supporting the jury<s verdict. Accordingly,
def endant< Motion for Judgnment as a Matter of Law [undocketed, Doc

#89] i s DENI ED.

MOTI ON FOR A NEW TRI AL

Pharnmedica is not entitled to a new trial under Rule 50(b) or

Rul e 59. For the reasons set forth above, defendant is not entitled
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to judgnment as a matter of |aw under Rule 50(b).” Although the
standard to be applied to a motion for a new trial under Rule 59
based on alleged insufficiency of the evidence is | ess stringent than

on a rule 50 notion for judgnment as a matter of |law, see e.g. Katara

v. D.E. Jones Commdities, Inc., 835 F.2d 966, 970 (2d Cir. 1987),

Phar medi ca does not satisfy that standard.

Rul e 59(a) provides that "[a] new trial my be granted to al
or any of the parties on all or part of the issues (a) in an action
in which there has been a trial by jury, for any of the reasons for
whi ch new trials have heretofore been granted in actions at law in
the courts of the United States . . . ." In ruling on a Rule 59
nmotion, a court makes the sane type of inquiry as on a notion for
judgnment as a matter of |law, but inposes a | ess stringent standard.

See Katara, 835 F.2d at 970; Newnont M nes Ltd. v. Hanover Ins. Co.,

784 F.2d 127, 132 (2d Cir. 1986). "A trial court should grant a new

trial motion if it is convinced that the jury has reached a seriously

'Rul e 50(b) provides that, in a ruling on a renewed notion for
judgnment as a matter of |aw where a verdict was returned, a court
may: "(A) allow the judgnment to stand, (B) order a newtrial, or (C
direct entry of judgnent as a matter of law. . . ." Fed. R Cv. P
50(b)(1). MWhile Rule 50(b) permts a court to order a new tri al
rather than enter judgnent, it is a discretionary remedy available to
the court where the noving party would be entitled to judgnent as a
matter of |law and the court "believes that the defect in the
nonnovi ng party< proof m ght be renedied on a second trial." 9A
Charles Alan Wight & Arthur R Ml ler, Federal Practice and
Procedure 82538, p 357-389 (1995). Here, Pharnedica is not entitled
to judgnent as a matter of |aw under Rule 50(b) and, therefore, there
is no predicate for a new trial under Rule 50(b).
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erroneous result or the verdict is a mscarriage of justice." United

States v. lLandau, 155 F.3d 93, 104 (2d Cir. 1998); Katara, 835 F.2d

at 970; see also Hygh v. Jacobs, 961 F.2d 359, 365 (2d Cir. 1992);

Newnont M nes, 784 F.2d at 132. "[A] new trial notion is addressed to

the discretion of the trial court, with anple deference to the trial
court< exercise of discretion. . . . Further, in ruling on a new
trial nmotion, the court need not view the evidence in the |ight npst
favorable to the verdict winner." 12 Janes Wn Moore, Moore< Federal
Practice 850.05[5], at 59-21 (3d Ed. 2003). "A new trial nmay be
granted, therefore, when the jury<«s verdict is against the weight of

the evidence." DLC Mgnt. Corp. v. Town of Hyde Park, 163 F.3d 124,

133 (2d Cir. 1998)(citations omtted). A court may wei gh conflicting
evi dence and need not view such evidence in the |ight nost favorable

to the nonnoving party. See Song v. Ilves Lab., Inc., 957 F.2d 1041,

1047 (2d Cir. 1992). A court's disagreement with the jury's verdict
al one, however, is insufficient reason to grant a notion for a new

trial. Mallis v. Bankers Trust Co., 717 F.2d 683, 691 (2d Cir.

1983).

As set forth above, the evidence at trial anply supported the
jury<s findings, and there is no basis to conclude that the jury
reached a seriously erroneous result or that its verdict was a
m scarriage of justice. Therefore, the defendant<s notion for a new

trial under Rule 50(b) or Rule 59(a) [Doc. #91-1] is DEN ED
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MOTI ON FOR REM TTI TUR

Phar medi ca next noves pursuant to Rule 59 for a new trial on
the i ssue of conpensatory damages or, in the alternative, remttitur.
"If a district court finds that a verdict is excessive, it my order
a newtrial, anewtrial limted to damages, or under the practice of
remttitur, may condition a denial of a notion for new trial on the

plaintiff« accepting damages in a reduced anount." Tingley Sys.,

Inc. v. Norse Sys., Inc., 49 F.3d 93, 96 (2d Cir. 1995)(citation

omtted); Kirsch v. Fleet Street, Ltd., 148 F.3d 165 (2d Cir. 1998).

"It is well settled that cal cul ation of damages is the province

of the jury." Lee v. Cross, 39 F. Supp. 2d 170, 172 (D. Conn. 1999)

(quoting Ismail v. Cohen, 899 F.2d 183, 186 (2d Cir. 1990)).

VWhere there is no particul ar discernable error
the Second Circuit has generally held that a
jury<s damage award may not be set aside as
excessive unless "the award is so high as to
shock the judicial conscience and constitute a
deni al of justice." ONeill v. Krzem nski, 839
F.2d 9, 13 (2d Cir. 1988)(citations and
internal quotation marks omtted). \Where the
court has identified a specific error, however,
the court may set aside the resulting award
even if its amount does not "shock the
conscience."” Kirsch v. Fleet Street, Ltd., 148
F.3d 149, 165 (2d Cir. 1998). "In either
circunstance, the district court< evaluation

t hat damages are excessive is reviewed for
abuse of discretion.” [Id. (citations omtted).

Lee, 39 F. Supp. 2d at 172

In this case, the jury awarded plaintiff $115,000 in back pay
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and $25,000 in |lost benefits for a total conpensatory award of
$140, 000. [Doc. #101, Tr. at 221].

Sal ary History

Ms. Palm was hired on Decenmber 8, 1990 at an annual salary of
$28,000. At the tinme of her departure at Pharnedica on January 22,
1999, she was maki ng $46, 000 per year. She received annual pay
increases as follows: 10.5 percent in Decenmber 1991; 7 percent in
Decenber 1992; 8 percent in January 1994; 7 percent in January 1995;
9.2 percent in Novenber 1995; 5.5 percent in February 1997; and 4.75
percent in January 1998. [Pl. Ex. 1]. In Septenmber 1998,
plaintiff began working at Yale, as an adm nistrative assistant, at
an annual salary of approxi mately $26,000. From June 22, 2001
t hrough Septenber 16, 2001, plaintiff was on an unpaid | eave of
absence from Yale. [Doc. #103, Tr. at 169-70]. Plaintiff began
wor ki ng as a purchasing director at Guilford Savings Bank on
Septenmber 17, 2001, at an annual salary of approximately $24, 300.
Id. at 170-71. She is currently enployed at CGuilford Savi ngs Bank,
as an executive secretary. [Doc. #101, Tr. at 112].

Rene Pal na<s Testi npny

Ms. Palma testified on cross exam nation that she "applied to
pl aces and asked about accounting positions. Some were
adm ni strative assistant, but there were sonme that al so included

accounting."” Doc. #103, Tr. at 136. She explained, "[b]ecause there
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were nore [adm nistrative assistant positions] advertised in the
newspaper and it was easier to find those than accounting positions |
found." 1d. She testified that she planned to work at Pharnedica
until she retired at age sixty five. [Doc #101, Tr. at 110].

Shel don W shni ck<ss Testi nony

Shel don W shni ck, plaintiff« consulting actuary, testified
regardi ng her |ost wages fromthe date of her term nation, January
22, 1999, through trial on Novenber 15, 2002. He estinmted
plaintiff« | ost wages due to her term nation of enploynent to be
approxi mately $100, 000 i n wages and approxi mately $25, 000 in
benefits, with a |unp sumtax adjustnent of approxi mtely $21, 000,
for a total of $146,000. [Doc. #102, Tr. at 45-47]. W shnick
testified that a deduction of $6,000 was warranted to account for
Pal ma<s unpai d | eave of absence when she was enployed at Yale. 1d.
at 49-50. He stated the |ost inconme would total $140,000 if that
anount were deducted. ld. at 50. This ampbunt was awarded by the
jury.

In projecting plaintiff« |osses forward, M. Wshnick testified
that he considered nmitigation or offsetting incone since the
term nati on of her enploynent, such as several part-tine jobs,
unenpl oyment conpensati on, and change in her full-time enployer and
reduced the total accordingly when calculating lost future inconme to

det erm ne conpensatory damages. ld. at 47-48. An interest adjustnment
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and cost of living increase of approximately 4.5 percent were al so
made. 1d. at 48, 50. "So, the calculation is basically the potenti al
income mnus the mtigating income plus the interest adjustment."”

Id. at 48. Wshnick testified that he reviewed W2 statenents and a
benefit statenment from Yale University and "the actual value of those
benefits.” 1d. at 48. In performng his calcul ations, M.

W shnick testified that he "inplicitly assunmed that [Ms. Pal ma] took
t he best and nost appropriate job that was available to her and her
subsequent enployers."” |d. at 53.

Di scussi on

Def endant seeks a new trial on danages or, in the alternative,
a remttitur arguing discernable error because plaintiff "admtted
she did not seek equival ent enploynent, therefore, the jury could not
have reasonably found that the plaintiff mtigated her damages."
[ Doc. #92 at 32]. Thus, defendant argues, it did not need to prove
that suitable enploynent existed. 1d. "Even if there is no

di scernabl e error," defendant argues, "the award is intrinsically
excessive." 1d. at 34.

1. Mtigation

"[A] prevailing plaintiff in a Title VII case nust attenpt to
mtigate her damages by using "reasonable diligence in finding other

sui tabl e enploynent."” Dailey v. Societe Generale, 108 F.3d 451, 455-

56 (2d Cir. 1997) (quoting Ford Mdtor Co. v. EEOC, 458 U S. 219, 231
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(1982); see 42 U. S.C. 82000e-5(g)(1)). "[Tlhe claimant's burden is
not onerous, and does not require himto be successful in

mtigation." |d. at 456 (quoting Rasimas v. M chigan Dep't of Mental

Heal th, 714 F.2d 614, 624 (6th Cir.1983).

"While it is the plaintiff's duty to mtigate, it is the
def endant who has the evidentiary burden of denonstrating at trial
that a plaintiff has failed to satisfy this duty. This may be done
by establishing (1) that suitable work existed, and (2) that the

enpl oyee did not make reasonable efforts to obtain it." 1d. (citing

Clarke v. Frank, 960 F.2d 1146, 1152 (2d Cir.1992)). In the present
case, Pharnedica asserts that Pal ma breached her duty to nmitigate by
failing to satisfy the second elenent of this test. However,
def endant offered no evidence at trial to show that other suitable
j obs were available for which plaintiff failed to apply. I|ndeed,
def endant offered very little argunent regarding mtigation
concluding that "[a]s plaintiff testified that she did not seek out
accounting positions, but rather adm nistrative assistant positions,
the jury did not properly determne if the plaintiff had mtigated
her damages." [Doc. #92 at 34].

Ms. Palma testified on cross exam nation that she "applied to
pl aces and asked about accounting positions. Some were
adm ni strative assistant, but there were some that also included

accounting."” Doc. #103, Tr. at 136. She explained, "[b]ecause there
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were nore [adm nistrative assistant positions] advertised in the
newspaper and it was easier to find those than accounting positions |
found." 1d. It is undisputed that plaintiff was not an accountant or
C.P.A. She testified that she obtained a two-year degree in art and
desi gn and took only one accounting course at Guilford Adult
Educati on while enployed at Pharmedica. [Doc. #103, Tr. at 75-76].
Sue Ci ppolone testified that "90 percent” of plaintiff« job duties
were "heavy data entry into accounts payable, accounts receivable."

[ Doc. #102 at 174-75]. Palma testified that she perfornmed duties in
her current job at Guilford Savings "conparable" to duties that she
perfornmed at Pharnedica. [Doc. #103, Tr. at 171-72]. The jury was
entitled to credit plaintiff« testinony regarding her efforts to
mtigate.?8 “"[A] Title VII plaintiff does not have to endure extrene
hardship to neet her mtigation obligations. Rather the obligation
is one of reasonable diligence in finding other suitable enploynent,"”

Dail ey, 108 F.3d at 456, "which need not be conparable to their

previous positions.” Geenway v. Buffalo Hilton Hotel, 143 F.3d 47

53 (2d Cir. 1998) (citations and quotation marks omtted). In short,

8Plaintiff testified that, after her discharge from Pharnedica,
she "started | ooking through the classified ads right away," she
attended a workshop on resume witing. She applied to Unilever,
Geni sons Pharnmaceutical, The Institute of Di abetes Di scovery and
perfornmed tenporary work for Enthon in West Haven, Connecticut.
After working as a tenporary enpl oyee at Yale for three nonths, Ms.
Pal ma was offered a full-time position. Plaintiff was enpl oyed by
Yale for two years. [Doc. #103, Tr. at 66-69].
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t here was evidence from which a reasonable juror could have concl uded
that plaintiff satisfied her statutory obligation to mtigate her
danages. On this record, defendant did not sustain its evidentiary
burden of denonstrating at trial that plaintiff failed to satisfy her

duty to mtigate. |d.

2. "Shock the Consci ence"

"A backpay award for discrimnatory discharge is intended to

restore the enployee to the status quo [she] would have enjoyed if

the discrimnatory discharge had not taken place." Kirsch v. Fleet

Street, Ltd., 148 F.3d 149, 166 (2d Cir. 1998) (citing MMhon v.

Li bbey- Onens- Ford Co., 870 F.2d 1073, 1079 (6" Cir. 1989) (quotation

marks omtted). Plaintiff correctly argues that the damages the jury
awar ded were based on the testinony of Ms. Pal ma<s expert, Shel don

W shni ck. "There was not hi ng excessive about it based on that
testinmony. Since the verdict was well with the bounds of

reasonabl eness, it should not be disturbed.” [Doc. #106 at 29]. The
Court can find no error on this record, nor does the jury<s award of
$140, 000 i n conpensatory damages "shock the consci ence" or
"constitute a denial of justice" warranting a new trial or order of

remttitur.
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CONCLUSI ON

For the foregoing reasons, defendant<s oral Mtion for Judgnent

as a Matter of Law [undocketed] brought at the concl usion of

plaintiff«< case and Mdtion for Judgnent as a Matter of Law [ Doc.
#89] are DENI ED.
Def endant<«< Mtion for New Trial [Doc. #91-1] is DEN ED

Def endant<« Motion for Remttitur [Doc. #91-2] is DEN ED

This is not a recommended ruling. The parties consented to

proceed before a United States Magistrate Judge [Doc. #49] on

Sept enmber 30, 2002, with appeal to the Court of Appeals.

SO ORDERED at Bridgeport this __ day of Septenber 2003.

HOLLY B. FI TZSI MVONS
UNI TED STATES MAGI STRATE JUDGE
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